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2021
COMMUNITY BENEFITS AGREEMENT

THIS COMMUNITY BENEFITS AGREEMENT (“Agreement”) is dated as of ___ and is entered into by and between the CITY OF EL MONTE (“City”) and [LICENSEE NAME] (“Licensee”). This Agreement shall take effect on the “Effective Date,” as this term is hereafter defined. City and Licensee may each be referred to herein individually as a “Party” or collectively as the “Parties.”

RECITALS

WHEREAS, on December 3, 2019, the El Monte City Council adopted Ordinance No. 2960, which authorized adult-use and medicinal commercial cannabis retail, cultivation, manufacturing, distribution, and testing in the City;

WHEREAS, pursuant to the authority granted under Section 5.18.300 of the El Monte Municipal Code (“EMMC”), the City Manager has promulgated regulations for the regulation of medicinal and/or adult use cannabis in the City (“Regulations”);

WHEREAS, pursuant to Section 2.14 of the Regulations, an applicant for a cannabis license must submit a Community Benefits Plan with a labor and employment plan, which shall include the information set forth in such Section 2.14 of the Regulations;

WHEREAS, Licensee has been issued License No. CCBL __-20 (“License”) to conduct [describe authorized uses] activities in the City, a copy of which is attached hereto as Exhibit A, at the premises located at [BUSINESS ADDRESS] (“Site”); and

WHEREAS pursuant to Condition 8 of the License, Licensee and the City desire to enter into this Agreement setting forth the Parties’ understanding of the benefits that Project shall provide to the El Monte community.

NOW, THEREFORE, in consideration of the mutual covenants and agreements contained herein and other good and valuable consideration, the receipt and legal sufficiency of which are hereby acknowledged, the Parties do hereby agree as follows:



AGREEMENT

ARTICLE 1
GENERAL PROVISIONS

Section 1.1. Findings. City hereby finds and determines that entering into this Agreement furthers the public health, safety, and general welfare and is consistent with Section 5.18 of the EMMC and the Regulations.

Section 1.2. Recitals. The Recitals above are true and correct and are hereby incorporated into and made a part of this Agreement. In the event of any inconsistency between the Recitals and the provisions of Articles 1 through 5 of this Agreement, the provisions of Articles 1 through 5 shall prevail.

Section 1.3. Definitions. In this Agreement, unless the context otherwise requires, the terms below have the following meanings:

“Agreement” means this Community Benefits Agreement and all Exhibits attached hereto.

“California Cannabis Laws” means MAUCRSA and the regulations adopted and promulgated by the State Licensing Authorities pursuant to MAUCRSA, as such laws and regulations may be amended from time to time.

“Cannabis” means all parts of the plant Cannabis sativa Linnaeus, Cannabis indica, or Cannabis ruderalis, whether growing or not; the seeds thereof; the resin, whether crude or purified, extracted from any part of the plant; and every compound, manufacture, salt, derivative, mixture, or preparation of the plant, its seeds, or resin. "Cannabis" also means the separated resin, whether crude or purified, obtained from cannabis. "Cannabis" also means marijuana as defined by Section 11018 of the California Health & Safety Code. "Cannabis" does not include the mature stalks of the plant, fiber produced from the stalks, oil or cake made from the seeds of the plant, any other compound, manufacture, salt, derivative, mixture, or preparation of the mature stalks (except the resin extracted therefrom), fiber, oil, or cake, or the sterilized seed of the plant which is incapable of germination. For the purpose of this agreement, “cannabis” does not mean industrial hemp as that term is defined by Section 81000 of the California Food & Agricultural Code or Section 11018.5 of the California Health & Safety Code. 

“Cannabis product” means cannabis that has undergone a process whereby the plant material has been transformed into a concentrate, including, but not limited to, concentrated cannabis, or an edible or topical product containing cannabis or concentrated cannabis and other ingredients.

“City” means the City of El Monte, a municipal corporation and general law city.

“City Council” means the City of El Monte City Council as described in El Monte Municipal Code Chapter 2.04.

“City Manager” means the City Manager of the City of El Monte, or his or her designee.

"Commercial Cannabis Activity" has the same meaning as that term is defined under MAUCRSA and includes the cultivation, possession, manufacture, distribution, processing, storing, laboratory testing, packaging, labeling, transportation, delivery, or sale of cannabis and cannabis products as regulated under Chapter 5.18 of the EMMC.

"Commercial Cannabis Business License" means a regulatory license issued by the City pursuant to Chapter 5.18 of the EMMC to a cannabis business and is required before any Commercial Cannabis Activity may be conducted in the City.

“Community Benefits” has the meaning set forth in Section 2.1 of this Agreement.

“Community Benefit Fees” means any and all fees or monetary contributions required to be paid by Licensee, or which Licensee has committed to pay, pursuant to Section 2.2 of this Agreement, and Section 2.3 if applicable.

“Complaining Party” has the meaning set forth in Section 4.2 of this Agreement.

“Conditional Use Permit” means a conditional use permit issued by the City to Licensee pertaining to Commercial Cannabis Activity performed by Licensee at the Site. 

“Defaulting Party” has the meaning set forth in Section 4.2 of this Agreement.

“EMMC” has the meaning set forth in the Recitals, above.

“Licensee” has the meaning set forth in the preamble of this Agreement, above.

“Licensee’s Application” means the application for a Commercial Cannabis Business License submitted by Licensee to the City, a copy of which is attached as Exhibit B.

“Effective Date” has the meaning set forth in Section 1.5 of this Agreement.

“Major Amendment” means an amendment that shall have a material effect on the terms of the Agreement. A Major Amendment also has the meaning set forth in Section 1.8 of this Agreement. Major Amendments shall require approval by the City Council.

“MAUCRSA” means the Medicinal and Adult-Use Cannabis Regulation and Safety Act, codified as Business and Professions Code Section 26000 et seq., as may be amended from time to time.

“Medicinal” with regard to cannabis or cannabis products means cannabis or cannabis products, respectively, intended to be sold or used for medicinal purposes as set forth in MAUCRSA.

“Minor Amendment” means a clerical amendment to the Agreement that shall not materially affect the terms of the Agreement and any amendment described as minor herein. A Minor Amendment also has the meaning set forth in Section 1.8 of this Agreement.

“Notice of Default” has the meaning as set forth in Section 4.2 of this Agreement.

“Notice of Review” has the meaning as set forth in Section 3.2 of this Agreement.

“Project” means Commercial Cannabis Activity performed by Licensee at the Site pursuant to the License.

“Regulations” has the meaning set forth in the Recitals, above.

“Regulatory Fees” mean charges owed by the Licensee to the City for the City’s costs incurred in processing applications related to the License, administering its cannabis-related ordinance with regard to the License, and monitoring legal compliance of License in connection with this Agreement and/or the License, including, but not limited to audits, financial reports, and building and safety-related inspections by the City.

“Required Permits” means any permit required by the Regulations for conducting cannabis activities in the City, including, but not limited to:  Commercial Cannabis Business License, City Zoning Permit, Zoning Clearance, Conditional Use Permit, Design Review Approval; City Building Permit; City Business License; Los Angeles County Fire Department Permit; Los Angeles County Public Health Permit; California Department of Tax and Fee Administration Seller’s Permit; and State Cannabis Licenses for each licensed activity as applicable.

“Site” has the meaning as set forth in the Recitals, above.

“State Cannabis Licenses” means licenses issued by a State Licensing Authority to Licensee to conduct Commercial Cannabis Activities at the Site.

“State Licensing Authority” means the state agency responsible for the issuance, renewal, or reinstatement of State Cannabis Licenses, or the state agency authorized to take disciplinary action against a business licensed under the California Cannabis Laws.

“Term” has the meaning set forth in Section 1.6 of this Agreement.

Section 1.4. Project is a Private Undertaking. The Parties agree that the Project is a private business and that City has no interest therein, except as authorized in the exercise of its governmental functions. City shall not for any purpose be considered an agent of Licensee or the Project.

Section 1.5. Effective Date of Agreement. This Agreement shall become effective (“Effective Date”) upon the date when all of the following conditions have been satisfied: (i) this Agreement has been fully executed by the Parties; (ii) all conditions set forth in the License have been satisfied; and (iii) all the permits required by the Regulations have been issued and are in effect, including, as described in Regulation No. 1.7.C.

Section 1.6. Term. The term of this Agreement (“Term”) shall commence on the Effective Date and shall terminate upon the earlier to occur of: (i) termination pursuant to Section 1.7 of this Agreement or (ii) expiration and/or termination of the License. 

Section 1.7. Termination. This Agreement shall terminate upon the occurrence of any of the following events:

(i) the expiration of the Term;

(ii) the Licensee no longer has a possessory, legal or other equitable interest in the Site;

(iii) the Licensee has ceased operations related to the Project on the Site;

(iv) mutual written consent of the Parties;

(v) abandonment, revocation, or termination of one or more Required Permits, provided that the termination shall be effective when Licensee’s administrative appeal rights, if any, have been exhausted;

(vi) unauthorized assignment (or attempted assignment) of the License;

(vii) unauthorized change of control of the Licensee; or

(viii) as set forth in Section 4.4 of this Agreement.

The rights and obligations of the Parties set forth in Sections 5.2, 5.3, 5.4, and 5.5, and any right or obligation of the Parties in this Agreement which by its express terms is intended to survive termination of this Agreement, will survive any such termination.

Section 1.8. Amendment of Agreement. This Agreement shall be amended only by mutual consent of the Parties. All amendments shall be in writing. The City Council hereby expressly authorizes the City Manager to approve a Minor Amendment to this Agreement, upon notification to the City Council. A Major Amendment to this Agreement must be approved by the City Council in accordance with the EMMC. The City Manager shall, upon consultation with the City Attorney, have the discretion to determine if an amendment is a Minor Amendment or a Major Amendment. Nothing in this Agreement shall be construed as requiring a noticed public hearing for an amendment of this Agreement, unless required by law.

Section 1.9. Fees. Licensee agrees to pay all Regulatory Fees, Community Benefit Fees, and any other applicable fees to the City related to Licensee’s operation of the Project on the Site, including, but not limited to those fees referenced in Article 2 of this Agreement.

ARTICLE 2
COMMUNITY BENEFITS

Section 2.1. Intent. The Parties acknowledge and agree that the License confers substantial private benefits on the Licensee that will place burdens on City infrastructure, services, and neighborhoods and that the private benefits provided to the developer should be balanced with commensurate public benefits for the community (“Community Benefits”). 

Section 2.2. Community Benefits. Licensee agrees to provide Community Benefits as set forth in the Community Benefits Plan submit by Licensee in Licensee’s Application.  All commitments made in Licensee’s Application, inclusive of the Business Plan, Community Benefits Plan, and Neighborhood Compatibility Plan, are incorporated into this Agreement as if fully set forth in this Agreement.  Any failure or breach by Licensee in providing the commitments set forth in Licensee’s Application shall be deemed a breach of this Agreement.

Section 2.3. Community Benefits. In addition to the commitment to provide Community Benefits pursuant to Section 2.2 of this Agreement, Licensee agrees to provide the following additional Community Benefits: 

[Describe additional commitments here, if any]

Section 2.4. Yearly Reports. In addition to the recordkeeping requirements set forth in the EMMC and the Regulations, Licensee shall provide the City a written report describing the Community Benefits provided by Licensee to the El Monte community and which demonstrate Licensee’s compliance with the commitments set forth in Sections 2.2 and 2.3 of this Agreement (“Annual Report”).

ARTICLE 3
ANNUAL REVIEW

Section 3.1. Timing of Annual Review. The City shall conduct an annual review of Licensee’s good faith compliance with this Agreement. The City shall make reasonable efforts to conduct such review in conjunction with any applicable renewal application for the License.  

Section 3.2. Initiation of Review. The City Manager, or his or her designee, shall initiate the annual review by providing the Licensee with forty-five (45) days’ written notice that the City intends to undertake such review (“Notice of Review”). Within ten (10) days of receiving the Notice of Review, Licensee shall provide to the City the Annual Report described in Section 2.4.  The City shall not waive its right to conduct its annual review of Agreement for failure to provide timely notice of the initiation of such annual review.

Section 3.3. Staff Reports. To the extent practical, the City shall deliver to the Licensee a copy of all staff reports and related exhibits concerning the Licensee’s performance under the Agreement within thirty (30) days after Licensee provides its Annual Report to the City.

Section 3.4. Fee for Annual Review. The reasonable cost for the City’s annual review of this Agreement shall be paid by Licensee, not to exceed the actual costs incurred by the City in connection with such review.

ARTICLE 4
DEFAULT AND REMEDIES

Section 4.1. Default. The failure of either Party to perform any obligation or duty under this Agreement within the time required by this Agreement shall be a default and after the giving of notice and the passage of the applicable amount of time, such a default shall constitute an event of default.

Section 4.2. Notice. A party (“Complaining Party”) may not assert that the other Party (“Defaulting Party”) has committed or caused an event of default unless the Complaining Party has first given written notice to the Defaulting Party (“Notice of Default”), specifying the nature of the default and the manner in which the default may be cured, if known to the Complaining Party. Any failure or delay by the Complaining Party in giving such Notice of Default shall not waive such default or waive any of the Complaining Party’s remedies.

Section 4.3. Cure. The Defaulting Party shall have thirty (30) days from the receipt of the Notice of Default to cure the default except as otherwise provided herein.  

(i) Monetary Default. In the case of a monetary default (e.g. failure to pay Regulatory Fees or Community Benefits Fees), any such default must be cured by the payment of the amount demanded within such thirty (30) day period. 

(ii) Non-Monetary Default. In the case of non-monetary defaults, if the default cannot be reasonably cured within 30 days, the default shall be deemed cured if: the cure is commenced at the earliest practicable date following receipt of the Notice of Default and the cure is diligently prosecuted to completion (but in no event shall Licensee be allowed more than sixty (60) days after receipt of the Notice of Default to compete the cure of the default).

Section 4.4. Remedies. If the Defaulting Party fails to cure a default in accordance with Section 4.3, an event of default shall be deemed to have occurred and the Complaining Party shall have the right to seek all appropriate remedies, at law or in equity, including specific penalty or termination of this Agreement without further or separate notice to the Defaulting Party.  If Licensee fails to cure a default, City may terminate or revoke the License upon the expiration of applicable cure period, subject to Licensee’s appeal rights, if any.  

ARTICLE 5
MISCELLANEOUS PROVISIONS

Section 5.1. Assignment. Licensee shall not have the right to sell, assign, or transfer all or any part of its rights, title, and interests in all or a portion of this Agreement and/or the License to any person, firm, corporation, or entity during the Term of this Agreement without the advance written consent of the City Manager. Any assignment or transfer prohibited by this Agreement will be considered an immediate breach of this Agreement and City may elect to immediately terminate this Agreement.

Section 5.2. Notices. All notices permitted or required under this Agreement shall be given to the respective Parties at the following addresses, or at such other address as the respective Parties may provide in writing for this purpose:








	CITY:
	LICENSEE:

	City of El Monte
City Hall East
11333 Valley Boulevard
El Monte, CA 91731
Attn: Alma K. Martinez, 
City Manager
Phone: (626) 258-8626
Fax: (626) 258-8628
Email: amartinez@elmonteca.gov

	[OWNER NAME]
[bookmark: _BPDCI_28][ADDRESS]
Attn: [CONTACT NAME]
[bookmark: _BPDCI_31]Phone: 
Email: 



Section 5.3. Governing Law and Venue. This Agreement shall be interpreted and governed according to the laws of the State of California. In the event of litigation between the Parties, venue, without exception, shall be in the Los Angeles County Superior Court of the State of California. If, and only if, applicable law requires that all or part of any such litigation be tried exclusively in federal court, venue, without exception, shall be in the Central District of California located in the City of Los Angeles, California.

Section 5.4. Severability. If this Agreement in its entirety is determined by a court to be invalid or unenforceable, this Agreement shall automatically terminate as of the date of final entry of judgment. If any term or provision of this Agreement shall be determined by a court to be invalid and unenforceable, or if any term or provision of this Agreement is rendered invalid or unenforceable according to the terms of any federal or state statute, any provisions that are not invalid or unenforceable shall continue in full force and effect and shall be construed to give effect to the intent of this Agreement. The Parties expressly agree that each Party is strictly prohibited from failing to perform any and all obligations under this Agreement on the basis that this Agreement is invalid, unenforceable, or illegal under federal law. By entering into this Agreement, each Party disclaims any right to tender an affirmative defense in any arbitration or court of competent jurisdiction, that performance under this Agreement is not required because the Agreement is invalid, unenforceable, or illegal under federal law.

Section 5.5. Attorneys’ Fees and Costs. Unless otherwise provided in this Agreement, if any action at law or in equity, including action for declaratory relief, is brought to enforce or interpret provisions of this Agreement, the prevailing Party shall be entitled to reasonable attorney's fees and costs, which may be set by the court in the same action or in a separate action brought for that purpose, in addition to any other relief to which such Party may be entitled.

Section 5.6. Waiver. A waiver by any Party of any breach of any term, covenant, or condition herein contained or a waiver of any right or remedy of such Party available hereunder, at law or in equity, shall not be deemed to be a waiver of any subsequent breach of the same or any other term, covenant, or condition herein contained or of any continued or subsequent right to the same right or remedy. No Party shall be deemed to have made any such waiver unless it is in writing and signed by the Party so waiving.

Section 5.7. Integration. This Agreement, together with its specific references, attachments, and Exhibits, constitutes all of the agreements, understandings, representations, conditions, warranties, and covenants made by and between the Parties hereto. Unless set forth herein, no Party to this Agreement shall be liable for any representations made, express or implied.

Section 5.8. Calculation of Time Period. All time referenced in this Agreement shall be calendar days, unless the last day falls on a legal holiday, Saturday, or Sunday, in which case the last day shall be the next business day.

Section 5.9. Captions. The captions of this Agreement are for convenience and reference only and the words contained therein shall in no way be held to explain, modify, amplify, or aid in the interpretation, construction, or meaning of the provisions of this Agreement.

Section 5.10. Mandatory and Permissive. "Shall" and "will" and "agrees" are mandatory. "May" or "can" are permissive.

Section 5.11. Counterparts. This Agreement may be executed simultaneously and in several counterparts, each of which shall be deemed an original, but which together shall constitute one and the same instrument.

Section 5.12. Other Documents. The Parties agree that they shall cooperate in good faith to accomplish the objectives of this Agreement and, to that end, agree to execute and deliver such other instruments or documents as may be necessary and convenient to fulfill the purposes and intentions of this Agreement.

Section 5.13. Authority. All Parties to this Agreement warrant and represent that they have the power and authority to enter into this Agreement and the names, titles, and capacities herein stated on behalf of any entities, persons, states, or firms represented or purported to be represented by such entities, persons, states, or firms and that all formal requirements necessary or required by state or federal law in order to enter into this Agreement had been fully complied with. Further, by entering into this Agreement, each Party hereto warrants and represents that it has not breached the terms or conditions of any other contract or agreement to which such Party is obligated, which such breach would have a material effect hereon.

Section 5.14. Advice of Legal Counsel. Each Party acknowledges that it has reviewed this Agreement with its own legal counsel and, based upon the advice of that counsel, freely entered into this Agreement.

[SIGNATURES ON NEXT PAGE]



IN WITNESS WHEREOF, the Parties hereto have caused this Community Benefits Agreement to be executed as evidenced by the signatures of the authorized officers of each of them which appear below.
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LICENSEE:
[LICENSEE NAME]

By:___________________________
Name:________________________
Title:_________________________
Date:_________________________

CITY:
CITY OF EL MONTE,
A MUNICIPAL CORPORATION

By:___________________________
        Alma K. Martinez, City Manager

Date:_________________________














	APPROVED AS TO FORM:

By: 					_____
	
	



	Joaquin Vazquez, Assistant City Attorney
Date:____________________________



EXHIBIT A

COMMERCIAL CANNABIS BUSINESS LICENSE

[ATTACHED NEXT PAGE]




EXHIBIT B

LICENSEE’S APPLICATION

[ATTACHED NEXT PAGE]
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